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An infringement on the right to travel may be subject to strict scrutiny under the compelling state interest 
test if the degree of impact on the right to travel is sufficient. 


The validity of governmental restrictions on the constitutional right to travel is generally determined by weighing 
the nature and extent of the infringement against the State's purpose in enacting the statute! and the fairness and 
substantiality of the relationship between the purpose and the restriction.” Because the right to travel is generally 
considered to be a fundamental one,> government infringement of the right to travel is subject to strict scrutiny“ 
where its impact rises to the level of either deterring migration or penalizing the exercise of the right to travel.” 
Governmental actions that infringe the right to travel are prima facie invalid® and are to be countenanced only 


when they are necessary to serve a compelling governmental interest.” 
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The burden on the government to show a compelling interest sufficient to interfere with a person's right to interstate 
travel is a heavy one® as the government must show that the measure is necessary to achieve, and the least intrusive 
means of achieving, the compelling state interest.” The means chosen to protect a compelling interest must be 


closely tailored to the achievement of the goals claimed.!° If the challenged law imposes a penalty on persons 
because they exercise their right to travel but there are available other reasonable means which will achieve the 
State's compelling purpose and impose a lesser burden on constitutionally protected activity, the State must choose 


the less restrictive method.!! 


Minor restrictions on travel!? and state regulations which affect the right to travel only indirectly! need not satisfy 
the compelling state interest test in order to survive. A rational basis test of judicial scrutiny is applicable where the 
right to travel has not been penalized or impaired!4 or where the challenged rule does not establish a classification 
based on residency or erect a barrier to migration. 15 For instance, because the right to drive is not a fundamental 
constitutional right, 16 4 statute restricting this right need only be rationally related to a legitimate state purpose. g 
Likewise, a travel restriction that is rationally related to a criminal offense requires only a rational basis to survive 


constitutional scrutiny. 18 


A third level, one of intermediate scrutiny, has also been applied to restrictions on intrastate travel, such as 
anticruising ordinances, |? that impose nontrivial burdens on travel.?° Under this level of scrutiny, a restriction 
on the right to travel must be narrowly tailored to meet significant governmental objectives”! while leaving open 


ample channels for exercising the right.?? 
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All images are not inherently expressive for purposes of pure speech; context matters. U.S.C.A. Const.Amend. 1. 
Cressman v. Thompson, 798 F.3d 938 (10th Cir. 2015). 
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